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FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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VS.

SAFECO | NSURANCE COVPANY
OF | NDI ANA,
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Def endant

APPEARANCES:

PATRI CK J. REILLY, ESQU RE
On behal f of Plaintiffs

CLAUDI A D. McCARRON, ESQUI RE
On behal f of Defendant

* * *

OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on Defendant Safeco
| nsurance Conpany of Indiana’s Mdtion for Partial Sunmmary
Judgnent, which notion was filed March 24, 2010. Plaintiffs
Robert E. Hall and Panela Hall’s Answer to Defendant’s Mdtion for
Partial Summary Judgnent was filed on March 29, 2010. On
February 19, 2010 the parties filed a Stipulation of Undi sputed
Fact s.

Oral argument on defendant’s notion was hel d before ne

on April 5, 2010.



For the reasons articulated in this Opinion, | grant
Def endant Safeco | nsurance Conpany of Indiana s Mtion for
Partial Summary Judgnent. | dismss the portion of Count | of
plaintiffs’ Conplaint seeking first-party benefits for plaintiff
Robert E. Hall’s wage | oss and nedical benefits; and | enter
judgment in favor of defendant and against plaintiffs on that
portion of Count | of the Conplaint.

JURI SDI CT1 ON

Jurisdiction in this case is based upon diversity of
citizenship pursuant to 28 U S.C. § 1332.
VENUE
Venue is proper pursuant to 28 U.S.C. 8§ 1391(b) because
the events or omssions giving rise to the cause of action
all egedly occurred in, Lehigh County, Pennsylvania, which is in
this judicial district.

PROCEDURAL HI STORY

On July 2, 2009 plaintiffs Robert E. Hall and Panel a
Hall filed suit against defendant Safeco |nsurance Conpany of
I ndi ana (“Safeco”) in the Court of Conmon Pl eas of Lehigh County,
Pennsyl vania in Case No. 2009-C-3390. Plaintiff’s four-count
Conpl ai nt all eges state-law clainms for breach of contract
(Count I); bad faith liability pursuant to 42 Pa.C. S. A. § 8371

(Count I1); unfair trade practices and consuner protection |aw



violations pursuant to 73 P.S. 88 201-1 through 201.9. 3!
(Count I11); and fraud and m srepresentati on (Count [V).

On August 3, 2009 Safeco filed a Notice of Renoval of
t he Lehi gh County action and renoved the case to this court. On
Septenber 11, 2009 defendant filed its Answer and Affrinmative
Defenses. On January 7, 2010 | conducted a Rule 16 Status
Conference by tel ephone and set a deadline for defendant to file
the within notion and a date for oral argunment.? As noted above,
defendant filed its notion for partial summary judgnment on
March 24, 2010

FACTS

Based upon the pleadings, record papers, exhibits and
the Stipulation of Undisputed Facts filed by the parties on
February 8, 2010, the pertinent facts for purposes of Safeco’s

partial notion for sumuary judgnent® are as foll ows:

! Act of Decenber 17, 1968, P.L. 1224, No. 387, 88 1-9.3, as
anended, 73 P.S. 88 201-1 through 201.9. 3.

2 During the January 7, 2010 tel ephone conference, the parties
indicated that an initial determination on the issue of whether there is
coverage for Robert E. Hall’s claimfor first-party wage | oss and nedi ca
benefits may result in a settlenent of the other clains contained in
plaintiff’s Conplaint. Thus, | concluded that it was appropriate to bifurcate
the issue of coverage for first-party wage | oss and nedi cal benefits fromthe
other clainms in this matter

8 Def endant Safeco is seeking partial sumary judgnment on that
portion of Count | of plaintiffs” Conplaint seeking first party benefits on
behal f of plaintiffs for plaintiff Robert E. Hall’'s wage | oss and nedica
benefits. Plaintiffs also include a claimin Count |I for breach of contract
for failure to provide third party benefits regardi ng appoi ntnent of counse

(Footnote 3 conti nued):




This matter arises froma Novenber 25, 2005 notor
vehi cl e accident involving plaintiff, Robert E. Hall. On that
date M. Hall left P.J. Whelihan’s bar in Al entown, Lehigh
County, Pennsylvania, and was involved in a vehicle accident with
Ant hony Severo. M. Severo was killed instantly as a result of
the collision. M. Hall was also injured as a result of the
acci dent.

At the time of the accident, the al cohol concentration
in M. Hall’s blood or breath (“blood al cohol content”) was at
| east 0.10% but |l ess than 0.16% as charged in the police
crimnal conplaint. See 75 Pa.C. S. A 8 3802(Db). M. Hall was
cited for nunerous violations including: (1) Involuntary
mansl aughter in violation of 18 Pa.C S. AL 8 2504 (subsequently
w t hdrawn); (2) Homi cide by vehicle in violation of 75 Pa.C. S. A
8§ 3732; and (3) Homi cide by vehicle while driving under influence
in violation of 75 Pa.C. S. A 8§ 3735(a).

M. Hall ultimately pled guilty to charges relating to
t he accident including Honicide by vehicle (a felony); Honicide
by vehicle while driving under influence (a felony); Driving
under influence of al cohol or controlled substance in violation

of 75 Pa.C. S. A 8 3802 (a m sdeneanor); and Reckl essly

(Continuation of footnote 3):

and indemification regarding the separate action brought against plaintiffs
by the Estate of Anthony Severo. It does not appear fromthe parties
stipulated facts that there is a dispute regardi ng whether plaintiffs were
provi ded counsel and i ndemification (they were), but that issue is not before
the court on the current notion
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endangering another person in violation of 18 Pa.C. S. A 8§ 2705
(a m sdeneanor of the second degree).

At the tinme of the accident, plaintiff’s vehicle was
covered by a Safeco personal autonobile insurance policy, Policy
No. K1814412.

The Estate of Anthony Severo commenced a | awsuit
against M. Hall and P.J. Whelihan' s seeki ng danages for
M. Severo's wongful death in the Court of Comnmon Pl eas for
Lehi gh County, Pennsyl vania, Case Nunber 2007-C-4285. In
response to the lawsuit, Safeco provided both indemification and
a defense to M. Hall. Safeco assigned the defense of the third-
party cl ai mbrought by the Estate of Anthony Severo to Lois
Shenk, Esquire.

On April 12, 2007 Safeco entered into a partial release
with the Estate of Anthony Severo in the anobunt of $178,571.42.
Subsequently, Safeco tendered its full policy Iimt of $250, 000.
On Decenber 1, 2009 Safeco entered into a full and final general
rel ease in that anmount with the Estate of Anthony Severo. On
Decenber 28, 2009 Lehi gh County Common Pl eas Judge M chelle A
Varricchio entered a decree approving the settlenment of the
wrongful death and survival clains brought by the Estate of
Ant hony Sever o.

The Safeco insurance policy with M. Hall provided for

first party benefits (wage | oss and nedi cal benefits). On



April 19, 2006, M. Hall submtted an application for first party
benefits under the Safeco policy. On July 6, 2007 Safeco issued
a formal denial of M. Hall’s application for wage | oss and
medi cal benefits.

The i nsurance contract between the parties was issued
in the nanes of both Robert E. Hall and Panela Hall. However, a
review of plaintiffs’ Conplaint does not indicate any cl ai m by
Panela Hall for first party benefits.

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of

material fact and that the noving party is entitled to judgnment

as a matter of law” Fed.R GCv.P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Federal Honme Loan Mortgage Corporation v. Scottsdal e | nsurance

Conpany, 316 F.3d 431, 433 (3d Cir. 2003). Only facts that may
affect the outcone of a case are “material”. Mor eover, al
reasonabl e i nferences fromthe record are drawn in favor of the

non- novant. Anderson, supra.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the

non- novant nust then establish the exi stence of each el enent on



which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 858 (3d Cir. 2000).

Plaintiff cannot avert summary judgnent with
specul ation or by resting on the allegations in its pleadings,
but rather nust present conpetent evidence fromwhich a jury

could reasonably find in its favor. Ri dgewod Board of

Education v. NE for ME , 172 F.3d 238, 252 (3d Gr. 1999);

Wods v. Bentsen, 889 F. Supp. 179, 184 (E.D.Pa. 1995).

CONTENTI ONS OF THE PARTI ES

Cont enti ons of Def endant

Def endant contends that the plain and unanbi guous terns
of the Safeco policy provides in pertinent part: “W do not
provide First Party Benefits Coverage for bodily injury suffered
by any insured:...[while coomitting a felony,”.* Defendant
argues that this policy exclusion expresses the public policy
mandate of 75 Pa.C. S. A 8§ 1718 that an insurance carrier nust
exclude first party benefits to a claimant injured in the course
of a felony.

Def endant contends that it is undisputed that plaintiff
Robert Hall pled guilty to two felonies (Hom cide by vehicle
while driving under the influence in violation of 75 Pa.C. S. A
8§ 3735 (which defendant refers to as “hom cide by intoxicated

driving”) and Hom cide by vehicle in violation of 75 Pa.C S. A

4 See Exhibit B to Defendant Safeco | nsurance Conpany of |ndiana’'s
Motion for Partial Summary Judgnent (“defendant’s notion”), page 5.
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8§ 3732 (which defendant refers to as “hom cide by reckl ess or
grossly negligent driving”)). Thus, defendant asserts that under
the terns of the Safeco policy and applicable Pennsylvania | aw,
Robert Hall is not entitled to first party wage | oss or nedi cal
benefits.

In addition, defendant avers that plaintiff m sapplies
the provision of 75 Pa.C. S. A. 8 1724.° Defendant contends that
8§ 1724 is not inplicated for two reasons.

First, defendant asserts that plaintiff Robert Hall was
convicted of a felony which does not include the el enent of
i ntoxi cation, nanely, Hom cide by vehicle in violation of
75 Pa.C.S. A 8§ 3732.° Thus, defendant asserts that coverage was
not deni ed because of anything to do wwth M. Hall’s
intoxication. Rather, it was because of M. Hall's reckless or
grossly negligent driving.

Second, defendant argues that even if Robert Hall had
pled guilty only to a felony involving intoxication, section 1724

woul d not apply because the conduct by which M. Hall forfeited

5 As indicated in the Discussion below, section 1724 provides in
part that “[i]nsurance benefits may not be deni ed sol ely because the
driver...is determned to be under the influence of...intoxicating beverages
at the tine of the accident....” 75 Pa.C.S. A § 1724(a).

6 As indicated in the Discussion below, section 3723 provides in

part that “[a]ny person who recklessly or with gross negligence causes the
death of anot her person while engaged in the violation of any law of this
Commonweal th. . . applying to the operation...of a vehicle...except...driving
under the influence of alcohol...is guilty of homicide by vehicle, a felony of
the third degree, when the violation is the cause of death.”
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hi s coverage was not solely driving while intoxicated, but
rather, an egregious felony resulting in the death of another.

Next, defendant asserts that plaintiffs argunent —-
that section 3732 (Hom cide by vehicle, which defendant refers to
as “hom cide by reckless or grossly negligent driving”) was not a
felony at the time when 75 Pa.C.S. A 8§ 1718 was enacted -- is
m spl aced. Defendant argues that 75 Pa.C. S.A. 8 3732 was a
felony at the tinme the Safeco policy was issued in 2005. Al so,
def endant asserts that the use of the term*“felony” in section
1718 must be given its plain and unanbi guous neani ng. Thus,
def endant contends that the plain | anguage of the statute
provi des the best indication of legislative intent.

Def endant further argues that the use of the word
“felony” was intended to capture all egregi ous behavi or deened
wort hy of that categorization by the |egislature. Defendant
asserts that there is no indication in section 1718 that it was
intended to be limted to felonies that were in place at the tine
the Motor Vehicle Financial Responsibility Law was enact ed.

Thus, defendant contends that because there is an
applicable exclusion in the contract between the parties, Safeco
has not breached any duty to pay first party wage | oss and
medi cal benefits to plaintiff Robert Hall and that sunmary

j udgnent shoul d be granted on the portion of Count | of



plaintiffs’ Conplaint seeking first party wage | oss and nedi cal
benefits for him

Contentions of Plaintiffs

Plaintiffs assert that the |anguage of the “fel ony
excl usion” contained in the Safeco policy is in conflict with
Pennsyl vani a’s Motor Vehicle Financial Responsibility Law
(“MVFRL")’. Therefore, plaintiffs assert that the felony
exclusion provision in the insurance contract between the parties
is void as a matter of public policy. As such, Safeco’s deni al
of first party benefits to plaintiffs was inproper.

Plaintiffs argue that pursuant to the decision of the

Superior Court of Pennsylvania in Pecorara v. Erie lnsurance

Exchange, 408 Pa. Super. 153, 156, 596 A 2d 237, 239 (1991),
Pennsyl vani a | aw mandates that exclusions to an insurer’s general
liability are narrowmy construed against the insurer. |In
addition, pursuant to the Suprene Court of Pennsylvania’s

decision in Cenerette v. Donegal Mitual |nsurance Conpany,

598 Pa. 505, 522, 957 A .2d 1180, 1190-1191 (2008), provisions of
the contract of insurance that are in conflict with statutory
provisions are invalid and nust yield to the statute.

In this case, plaintiffs contend that the plain
| anguage of section 1724(b) of the MVFRL mandates that provisions

in an insurance policy which exclude benefits if the insured

7 75 Pa.C. S. A 88 1701-1799.7.
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causes a vehicul ar accident while under the influence of drugs or
i ntoxi cati ng beverages at the tinme of the accident are void.
Plaintiffs assert that the insurance policy exclusion in this
case attenpts to deny coverage because Robert Hall pled guilty to
a hom cide which occurred while he was driving under the

i nfl uence of al cohol.

Plaintiffs further contend that sections 1718 and 1724
of the MVFRL are in direct conflict with one another and when
anal yzed under Pennsylvania's Statutory Construction Act, require
a finding that the felony exclusion in the Safeco insurance
contract is void and unenforceable. For the follow ng reasons,

di sagree with plaintiffs.

DI SCUSSI ON

There are three el enents necessary to establish a cause
of action for breach of contract in Pennsylvania: (1) the
exi stence of a contract, including its essential terns;
(2) breach of a duty inposed by the contract; and (3) resultant

damages. WIllians v. Nationw de Miutual |nsurance Conpany,

750 A.2d 881, 884 (Pa.Super. 2000).

In this case there is no dispute that a contract of
i nsurance existed between the parties.® There is also no dispute
that plaintiff Robert Hall was injured, that first party benefits

are contenpl ated by the contract and that M. Hall suffered

8 See Stipulation of Undi sputed Facts, paragraph 8.
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damages.® The only disputed issue before the court on this
notion for partial summary judgnent is whether defendant breached
its duty to pay first party benefits to plaintiff Robert Hall.
Whet her a claimfor insurance benefits is covered by a
policy is a matter of |law, which may be determ ned on a notion

for summary judgnent. Nordi v. Keystone Health Plan West, Inc.,

989 A. 2d 376, 389-390 (Pa.Super 2010).
In support of its notion for summary judgnent,
def endant contends that denial of plaintiffs first party
benefits was proper under the insurance policy between the
parties and the application of Pennsylvania |law. The rel evant
portions of the parties insurance contract are as foll ows:
FI RST PARTY BENEFI TS COVERAGE

DEFI NI TI ONS

A. “The Act” refers to the Pennsylvani a Mt or
Vehi cl e Responsibility Law.

* * *

| NSURI NG AGREEMENT
A.  FIRST PARTY BENEFI T

W will pay, in accordance with the Act, the First
party benefit to or for an insured who sustains
bodily injury. The bodily injury nust be caused
by an accident arising out of the maintenance or
use of a notor vehicle.

Subject to the limts shown in the Declarations,
First Party Benefits consist of the follow ng:

® See Stipulation of Undi sputed Facts, paragraphs 4 and 15-17.
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1. Medical Expenses

* * %

2. Work loss

EXCLUSI ONS

A. W do not provide First Party Benefits
Coverage for bodily injury sustained by any
i nsur ed:

1. Wile coomitting a felony.
See Exhibit B to Defendant Safeco I nsurance Conpany of Indiana s
Motion for Partial Summary Judgnent (enphasis in original).
In addition to the exclusion contained in the contract
bet ween the parties, defendant also relies upon 75 Pa.C. S. A
8§ 1718 which states in pertinent part:
§ 1718. Exclusion from benefits

(a) General rule.-An insurer shall exclude
frombenefits any insured, or his personal
representative, under a policy enunerated in
section 1711 (relating to required benefits)
or 1712 (relating to availability of
benefits), when the conduct of the insured
contributed to the injury sustained by the

i nsured on any of the foll ow ng ways:

* * %

(2) Wiile committing a felony.
75 Pa.C.S. A 8§ 1718(a)(2).
M. Hall was convicted of two felonies. Specifically,

he was convicted of Hom cide by vehicle in violation of
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75 Pa.C.S. A. 8 3732 and Hom cide by vehicle while driving under
influence in violation of 75 Pa.C. S. A § 3735.
Hom ci de by vehicle is defined under Pennsylvania | aw
as foll ows:
§ 3732. Hom cide by vehicle

(a) O fense.-Any person who recklessly or

w th gross negligence causes the death of
anot her person while engaged in the violation
of any law of this Commonweal th or nmuni ci pal
ordi nance applying to the operation or use of
a vehicle or to the regulation of traffic
except section 3802 (relating to driving
under the influence of alcohol or controlled
substances) is guilty of hom cide by vehicle,
a felony of the third degree, when the
violation is the cause of death.

75 Pa.C. S. A 8§ 3732(a).
Hom ci de by vehicle while driving under influence is
defined in part as foll ows:

§ 3735. Homi cide by vehicle while driving under
i nfluence

(a) Ofense.-Any person who unintentionally
causes the death of another person as the
result of a violation of section 3802
(relating to driving under the influence of

al cohol or controlled substance) and who is
convicted of violating section 3802 is guilty
of a felony of the second degree when the
violation is the cause of death...

75 Pa.C. S. A 8§ 3735(a).
As noted above, M. Hall was al so convicted of Driving
under influence of alcohol or controlled substance and Reckl essly

endangeri ng anot her person.
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I n opposition to defendant’s notion for summary
judgment, plaintiffs rely on 75 Pa.C. S. A. 8 1724, which provides
as follows:

§ 1724. Certain nonexcl udabl e conditions

(a) General rule.-lnsurance benefits nmay not
be denied solely because the driver of the

i nsured notor vehicle is determned to be
under the influence of drugs or intoxicating
beverages at the tinme of the accident for

whi ch benefits are sought.

(b) Contract exclusions.-Provisions of an

i nsurance policy which exclude insurance
benefits if the insured causes a vehicul ar
acci dent while under the influence of drugs
or intoxicating beverages at the tinme of the
acci dent are void.

Plaintiffs contend that sections 1718(a)(2) and 1724(b)
are in direct conflict. Plaintiff Robert Hall asserts that he
was intoxicated at the time of the accident, and that fact cannot
be separated fromthe two felonies to which he pled guilty.
Essentially, what plaintiff argues is that if al cohol plays any
role in an accident, section 1724 precludes denial of first party
benefits.

Def endant asserts that there is neither a conflict
bet ween the statutes nor any conflict with the statutes and the
| anguage of the insurance contract. Specifically, defendant

argues that Hom cide by vehicle and Hom cide by vehicle while

driving under influence are separate and distinct crimes and that
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plaintiff’s conviction of the separate felony of Hom cide by
vehicle warrants application of the policy exclusion.

As a prelimnary matter, because it appears that there
is no decision on this legal issue fromthe Suprene Court of
Pennsyl vani a, | nmust deci de whether sections 1718(a)(2) and
1724(b) are in direct conflict or if the |language of the
i nsurance policy is in conflict with the applicable statutes. As
a United States District Court exercising diversity jurisdiction,
| amobliged to apply the substantive | aw of Pennsylvania. See

Erie Railroad Co. v. Tompkins, 304 US. 64, 58 S.Ct. 817,

82 L.Ed. 1188 (1938).

I f the Suprenme Court of Pennsylvania has not addressed
a precise issue, a prediction nust be made, taking into
consideration “rel evant state precedents, anal ogous deci sions,
considered dicta, scholarly works, and any other reliable data
tendi ng convincingly to show how the highest court in the state

woul d decide the issue at hand.” Nationwi de Mutual |nsurance

Conpany v. Buffetta, 230 F.3d 634, 637 (3d Gr. 2000)

(citation omtted).

“The opinions of internmediate state courts are ‘not to
be di sregarded by a federal court unless it is convinced by other
persuasi ve data that the highest court in the state woul d deci de

otherwse.”” 230 F.3d at 637 (citing West v. Anerican Tel ephone
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and Tel egraph Co., 311 U S. 223, 61 S.Ct. 179, 85 L.Ed. 139

(1940)) .
“Wbrds in an insurance policy nust be given a

reasonabl e and normal interpretation.” Progressive Northern

| nsurance Company v. Schneck, 572 Pa. 216, 220-221, 813 A 2d 828,

831 (2002). Moreover, where the |anguage of an insurance
contract is clear and unanbi guous, the court is required to give

effect to that |anguage. Standard Venetian Blind Co. v. Anerican

Enpire | nsurance Co., 503 Pa. 300, 305, 469 A 2d 563, 566

(1983) .

Exclusions to an insurer’s general liability
are narrowy construed against the insurer. Pecorara,
408 Pa. Super. at 156, 596 A .2d at 239. |In addition, provisions
of the contract of insurance that are in conflict with statutory
provisions are invalid and nust yield to the statute. Generette,
598 Pa. at 522, 957 A 2d at 1190-1191.

In resolving the issues before the court, | recognize
certain basic principals involving the Pennsylvania M/FRL as
articulated by the Superior Court of Pennsylvania in Danko v.

Eri e I nsurance Exchange, 428 Pa. Super. 223, 630 A 2d 1219 (1993).

[ T] he MWWFRL was enacted as a neans of insurance
reformto reduce the escal ati ng costs of

pur chasi ng notor vehicle insurance in our
Commonweal th.  However, underlying objective of
the MVFRL is to provide broad coverage to assure
the financial integrity of the policyholder. The
Law is to be construed liberally to afford the
greatest possible coverage to injured claimnts.

-17-



In close or doubtful insurance cases, it is well-

established that a court should resolve the

meani ng of insurance policy provisions or the

| egislative intent in favor of coverage for the

i nsur ed.
428 Pa. Super. at 229, 630 A 2d at 1222 (internal citations
omtted).

However, specific and clear statutory |anguage cannot

be ignored under the guise of liberal construction or public

policy considerations. Toner v. Nationw de |Insurance Co.,

415 Pa. Super. 617, 622, 610 A 2d 53, 56 (1992). Furthernore, the

MVFRL reflects a |l egislative purpose of restricting, not

expanding first party insurance benefits. See Huber v. Erie

| nsurance Exchange, 402 Pa. Super 443, 587 A 2d 333 (1991).

In reviewng the statutory and contract |anguage in
relation to the facts of this matter, | conclude that sections
1718(a)(2) and 1724(b) are not in conflict. Specifically, the
facts here indicate that plaintiff pled guilty to two different
fel oni es, Hom cide by vehicle and Hom ci de by vehicle while
driving under influence. |In addition, plaintiff pled guilty to
Driving under influence of al cohol or controlled substance and

for Reckl essly endangeri ng anot her person. '

10 Nowhere in the record does it indicate what statutory section
plaintiff Robert E. Hall pled guilty to for the crinme of “reckless
endangernment”. However, the parties stipulate that M. Hall did in fact plead

guilty to this charge. See Stipulation of Undisputed Facts, paragraph 7. |
presune that the parties are referring to the crine of Recklessly endangering
anot her person in violation of 18 Pa.C.S. A § 2705, and | have referred to it
by that nane throughout this Opinion.
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In this case, the | anguage of the insurance policy
excl udi ng coverage of first party benefits where bodily injury
suffered by the insured occurs in the conm ssion of a felony is
unanbi guous and consistent with the Pennsylvania | egislature’s
unanbi guous mandat ory excl usi on | anguage in 75 Pa.C. S. A
§ 1718(a)(2).

Furthernore, | predict, contrary to plaintiffs’
assertions, that the Suprenme Court of Pennsylvania would find no
conflict between 8§ 1718(a)(2) and 8 1724. Section 1718(a)(2)
mandat es i nsurance conpani es to exclude coverage to insureds who
are injured in the conmmssion of a felony. It is clear in
section 1724 that an insurer may not decline coverage “solely”
because the driver of the insured vehicle is under the influence
of al cohol and that any such exclusionary |anguage is void as a
matter of law. Here, coverage was not declined because M. Hal
was i ntoxicated, but rather because he commtted a fel ony,
legally unrelated to his intoxication.

M. Hall’s conviction for Hom cide by vehicle required
that plaintiff be convicted of another offense (other than
Driving under influence of alcohol or controlled substance).
Plaintiff was convicted of Reckl essly endangering anot her person,
which is the separate conviction which sustains the separate
fel ony Hom cide by vehicle conviction (Hom cide by vehicle

requires a violation of |aw separate and apart froma violation

-19-



of section 3802) and is separate fromhis felony conviction for
Hom ci de by vehicle while driving under influence (which requires
a violation of section 3802). The two felonies are separate

of f enses.

I n Commonweal th of Pennsyl vania v. Collins,

564 Pa. 144, 764 A 2d 1056 (2001), the Supreme Court of
Pennsyl vani a specifically held that violation of 75 Pa.C S. A
8§ 3732 (Hom cide by vehicle) did not nerge for sentencing
purposes with a violation of 75 Pa.C.S.A. § 3735 (Hom cide by
vehicle while driving under influence). The Suprene Court
further held that the elements of the two of fenses are nutual
excl usi ve.

In applying Collins to this matter, the Hom cide by
vehicle conviction is a conviction that does not include
i ntoxication. Hence, defendant’s denial of first-party benefits
is not based upon M. Hall’s intoxication at the tinme of the
accident, let alone solely based upon his intoxication.

Because | conclude that defendant’s policy exclusion is
appropriate based upon plaintiff’s conviction for the fel ony of
Hom ci de by vehicle, it is unnecessary to address defendant’s
alternative argunent that a conviction for Hom cide by vehicle
whil e driving under influence would separately exclude coverage
under the policy because such an exclusion would not be solely

related to plaintiff’s intoxication but would al so be based upon
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plaintiff’s comm ssion of an egregious felony resulting in the
deat h of anot her.
Next, | address plaintiff’s reliance on the broad

| anguage of Danko, supra, concerning the general policies of

Pennsylvania |aw on first-party benefits. The general policies
outlined in Danko include: (1) that the MVFRL is to provide broad
coverage to assure the financial integrity of the policyhol der;
(2) the lawis to be construed liberally to afford the greatest
possi bl e coverage to injured claimants; and (3) in close or

doubt ful insurance cases, a court should resolve the neani ng of

i nsurance policy provisions or the legislative intent in favor of
coverage for the insured.

Plaintiff contends that all of these general policies
favor plaintiff. Specifically, he is the policyhol der; he was
injured; and this is a close case that should be construed in his
favor. Based upon these general policies, plaintiff Robert Hal
argues that defendant should be required to pay himhis first-
party wage | oss and nedical benefits. For the follow ng reasons,
| conclude that plaintiff’s policy argunents nust fail.

Contrary to the general policy statenents set forth in

Danko, the Superior Court of Pennsylvani a expl ai ned i n Donegal

Mut ual | nsurance Conpany v. Long, 387 Pa. Super. 574, 564 A 2d 937

(Pa. Super. 1989) that the “legislative history of [the MFRL}

establishes that section 1724 was enacted primarily to prohibit
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rental car agencies from excluding coverage for liability arising
fromthe intoxication of the driver....” 387 Pa.Super. at 583,
564 A 2d at 942.
Furthernore, as stated by nmy coll eague United States

District Judge Eduardo C. Robreno: “the public policy behind the
MVFRL generally and 8 1724(b) specifically is to afford victins
of autonobil e accidents access to the insurance coverage of the
intoxi cated driver and not, as plaintiff suggests, to allowthe

i ntoxicated driver to obtain coverage for hinmself.” Sobczak v.

JC Penny Life Insurance Co., 1997 U.S.Dist. LEXIS 1801 at *8-9

(E.D. Pa. Feb. 19, 1997)(Robreno, J.).
Accordingly, taking into account the relevant state
precedents, anal ogous deci sions and the other considerations |I am

required to review, Nationw de Miutual, supra, | predict that, if

confronted wwth the issue, the Suprene Court of Pennsyl vania
woul d determ ne that sections 1718(a)(2) and section 1724 are not
in conflict and that section 1724 would not apply in a case |ike
this because the MWFRL was not enacted for the purpose of
providing first-party benefits to intoxicated drivers |ike
plaintiff.

Finally, because | find no conflict between sections
1718(a)(2) and 1724, | conclude that it is not necessary to

specifically address plaintiffs’ statutory construction argunent.
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CONCLUSI ON

For all the foregoing reasons, | grant Defendant Safeco
| nsurance Conpany of Indiana’s Mtion for Partial Summary
Judgnent and dism ss that portion of Count | of plaintiffs’
Conpl ai nt seeking first party benefits for Robert E. Hall’'s wage

| oss and nedi cal benefits.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT E. HALL and )
PAMELA HALL, ) Cvil Action

) No. 09-cv-03531

Plaintiffs )

)

VS. )

)

SAFECO | NSURANCE COWMPANY )

OF | NDI ANA, )

)

Def endant )

ORDER

NOW this 23'¢ day of March, 2011, upon consideration
of Defendant Safeco |nsurance Conpany of Indiana s Mtion for
Partial Summary Judgnent, which notion was filed March 24, 2010;
upon consideration of Plaintiffs Robert E. Hall and Panela Hall’s
Answer to Defendant’s Mdtion for Partial Summary Judgnent, which
answer was filed on March 29, 2010; upon consideration of the
Stipulation of Undisputed Facts filed on February 19, 2010; upon
consideration of the briefs of the parties; after oral argunent
held April 5, 2010; and for the reasons expressed in the
acconpanyi ng Opi ni on,

| T IS ORDERED t hat Defendant Safeco |nsurance Conpany

of Indiana’s Motion for Partial Sunmary Judgnent is granted.

|T IS FURTHER ORDERED that the portion of Count | of
plaintiffs’ Conplaint seeking first-party benefits for Robert E

Hal | s wage | oss and nedi cal benefits is dism ssed.
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| T 1S FURTHER ORDERED that judgnment is entered in favor

of defendant Safeco |Insurance Conpany of Indiana and agai nst
plaintiffs Robert E. Hall and Panela Hall on the portion of

Count | of plaintiffs’ Conplaint seeking first-party benefits for
Robert E. Hall’s wage | oss and nedi cal benefits.

| T IS FURTHER ORDERED that a second Rule 16 tel ephone

status conference is scheduled for August 2, 2011 at 9:15 o’ cl ock

a.m

BY THE COURT:

[ s/ JANMES KNOLL GARDNER
Janes Knol|l Gardner
United States District Judge
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